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Kingsbridge Heights Rehabilitation and Care Center
and 1199 Service Employees International Un-
ion, United Health Care Workers East. Case
29-CA-27502

December 24, 2008
DECISION AND ORDER
BY CHAIRMAN SCHAUMBER AND MEMBER LIEBMAN

On July 30, 2008, Administrative Law Judge Steven
Fish issued the attached decision. The Respondent filed
exceptions and a supporting brief. The General Counsel
and the Union each filed an answering brief to the Re-
spondent’s exceptions. The General Counsel also filed a
limited cross-exception.

The National Labor Relations Board has considered
the decision and the record in light of the exceptions and
briefs and has decided to affirm the judge’s rulings, find-
ings, and conclusions and to adopt the recommended
Order as modified.'

! Effective midnight December 28, 2007, Members Liebman,
Schaumber, Kirsanow, and Walsh delegated to Members Liebman,
Schaumber, and Kirsanow, as a three-member group, all of the Board’s
powers in anticipation of the expiration of the terms of Members Kir-
sanow and Walsh on December 31, 2007. Pursuant to this delegation,
Chairman Schaumber and Member Liebman constitute a quorum of the
three-member group. As a quorum, they have the authority to issue
decisions and orders in unfair labor practice and representation cases.
See Sec. 3(b) of the Act.

The judge recommended a broad order requiring the Respondent to
cease and desist from violating the Act “in any other manner.” We find
that a broad order is not warranted under the circumstances of this case,
and substitute a narrow order requiring the Respondent to cease and
desist from violating the Act “in any like or related manner.” See
Hickmott Foods, 242 NLRB 1357 (1979).

We shall modify par. 2(a) of the judge’s recommended Order to re-
quire the Respondent to continue to make the required timely contribu-
tions to the Union’s Funds until the parties reach agreement or bargain
to impasse. See, e.g., Made 4 Film, Inc., 337 NLRB 1152 (2002). We
shall also substitute a new notice to conform with the Order as modi-
fied.

Chairman Schaumber acknowledges that the judge’s recommended
Order requiring the Respondent to both make employees whole for any
losses they incurred as a result of the Respondent’s unlawtful failure to
make payments to the Union’s Funds and also pay the Funds the money
that it failed to contribute is proper under extant Board law. See, e.g.,
Stone Boat Yard, 264 NLRB 981, 983 (1983), enfd. 715 F.2d 441 (9th
Cir. 1983), cert. denied 466 U.S. 937 (1984). He applies that law for
institutional reasons for the purpose of deciding this case. However,
Chairman Schaumber believes that where, as here, a union benefit fund
has actually terminated benefits for an employer’s employees following
the employer’s unlawful failure to timely contribute to the union’s
funds, the employer should not be required to make past due contribu-
tions to the union’s funds during the period in which the employees
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ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as
modified below and orders that the Respondent, Kings-
bridge Heights Rehabilitation and Care Center, Bronx,
New York, its officers, agents, successors, and assigns,
shall take the action set forth in the Order as modified.

1. Substitute the following for paragraph 1(b).

“(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of rights
guaranteed them by Section 7 of the Act.”

2. Substitute the following for paragraph 2(a).

“(a) Pay into the Union’s Funds those contributions
that it failed to make on behalf of its unit employees, as
set forth in the remedy section of this decision, and con-
tinue to make the required timely contributions until such
time as it bargains with the Union in good faith to an
agreement or the parties reach an impasse.

3. Substitute the following for paragraph 2(c).

“(c) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel re-
cords and reports, and all other records, including an
electronic copy of such records if stored in electronic
form, necessary to analyze and determine the amounts
owed to the various Union Funds.”

4. Substitute the attached notice for that of the admin-
istrative law judge.

Dated, Washington, D.C. December 24, 2008

Peter C. Schaumber, Chairman

Wilma B. Liebman, Member

NATIONAL LABOR RELATIONS BOARD
APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

(SEAL)

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

received no benefits unless the General Counsel, in a compliance pro-
ceeding, can establish an adverse impact to such funds.
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FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT fail and refuse to make timely contribu-
tions to the Greater New York Benefit Fund, the Greater
New York Pension Fund, Greater New York Education
Fund, the Greater New York Job Security Fund, the
Greater New York Child Care Fund, and the Greater
New York Workers Participation Fund (collectively
called the Funds), without notifying and bargaining with
the 1199 Service Employees International Union, United
Health Care Workers East (the Union).

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce employees in the rights guaran-
teed them by Section 7 of the Act.

WE WILL pay into the Union’s Funds those contribu-
tions that we failed to make on behalf of our unit em-
ployees and continue to make the required timely contri-
butions until such time as we bargain with the Union in
good faith to an agreement or we reach an impasse.

WE WILL make whole with interest the unit employees
for any losses suffered by reason of our failure to make
timely payments to the Union’s Funds.

KINGSBRIDGE HEIGHTS REHABILITATION AND
CARE CENTER

Henry Powell, Esq., for the General Counsel.

Joel E. Cohen, Esq. (McDermott, Will & Emery), of New York,
New York, and Paul M. Sod, Esq., of Lawrence, New York,
for the Respondent.

Hanan Kolko, Esq. (Meyer, Suozzi, English & Klein, P.C.), of
New York, New York, for the Charging Party.

DECISION
STATEMENT OF THE CASE

STEVEN FISH, Administrative Law Judge. Pursuant to
charges filed on December 6, 2005,' by 1199 Service Employ-
ees International Union United Health Care Workers East (the
Union, Local 1199, or the Charging Party). The Director for
Region 29 issued a complaint and notice of hearing on May 1,
2006, alleging that Kingsbridge Heights Rehabilitation Center
(Respondent), violated Section 8(a)(1) and (5) of the National
Labor Relations Act (the Act) by refusing to make timely or
complete contributions to various union funds, without bargain-

! The charge was originally filed in Region 2 under Case 2-CA—
37367. On March 28, 2006, the General Counsel issued an Order trans-
ferring the charge to Region 29 as Case 29-CA-27502.

ing with the Union. The trial opened before me on May 30,
2006, and was continued on June 8, 2006. On that date, the
parties entered into a settlement agreement, which disposed of
all allegations in the complaint, except for a 3-month period,
where Respondent contended no payments were owed. Subse-
quently, Respondent and the Charging Party reached a non-
board settlement, with respect to payments allegedly due for
this 3-month period.

On June 26, 2006, I approved a request to dismiss the re-
maining portions of the complaint and to withdraw the charge,
subject to reopening and reinstatement in the event that Re-
spondent fails to comply with the terms of the settlement. I
therefore closed the hearing subject to a motion to reopen in the
event of noncompliance by Respondent with its agreement.

Subsequently I received requests from the Charging Party
and the General Counsel to reopen the trial, based on alleged
noncompliance by Respondent of the settlement agreement. 1|
issued an Order to Show Cause on November 20, 2007, why
the request to reopen should not be granted. After receiving
responses from the parties, including Respondent’s objection to
the reopening, I granted the motion to reopen, by Order dated
December 12, 2007. The reopened hearing was held on Janu-
ary 28 and May 1, 2008.

Briefs have been filed by all parties, and have been carefully
considered. On the entire record, including my observation of
the demeanor of the witnesses, and after considering the briefs
filed by the parties, I make the following

FINDINGS OF FACT
I. JURISDICTION AND LABOR ORGANIZATION

Respondent is a New York Corporation, with its principal of-
fice and place of business at 3400-26 Canon Place, Bronx, New
York (the Bronx facility), where it is and has been engaged in
providing nursing and other services for the elderly and other
individuals.

During the past year, Respondent derived revenues in excess
of $100,000 and purchased and received at its Bronx facility,
products, supplies, and materials valued in excess of $5000
directly from points located outside the State of New York.

Respondent admits, and I so find, that it is and has been an
employer engaged in commerce within the meaning of Section
2(6) and (7) of the Act, and a health care institution within the
meaning of Section 2(14) of the Act.

It is also admitted and I so find that the Union is and has
been a labor organization within the meaning of Section 2(5) of
the Act.

II. PRIOR RELATED CASES

A. Resort Nursing Home & Kingsbridge Heights Rehabilita-
tion Center, 340 NLRB 650 (2003), enfd. 389 F.3d 1262 (D.C.
Cir. 2005).

This case involved two Employers, Resort Nursing Home,
located in Far Rockaway, New York, and Respondent. Al-
though Resort and Respondent were separate corporations, they
had common ownership, and both had been members of the
Greater New York Health Care Facilities Association (the As-
sociation). The Association had negotiated collective-bargain-
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ing agreements on behalf of Resort and Respondent for many
years.

In 2001, although both Respondents became dissatisfied with
Association representation, they did not send a written with-
drawal from the Association until January 31 and February 11,
2002. Bargaining had commenced between the Association
and the Union on January 9, 2002.

Respondents refused to sign the contract, eventually agreed
upon by the Association, and an 8(a)(5) complaint was issued.
Respondents defended their refusal to do so, on the grounds
that the Association had not notified Respondents, that negotia-
tions were to begin, and that the negotiations began 10 months
before the expiration date of the previous collective-bargaining
agreement.

However the administrative law judge, affirmed by the
Board, as well as by the court of appeals, rejected Respondents’
defenses, and found that they had violated Section 8(a)(1) and
(5) of the Act, and ordered the Respondents to sign the Asso-
ciation contract, and reimburse the Union’s Benefit Funds, for
payments due under the contract.

B. Kingsbridge Heights Rehabilitation Care Center, 352
NLRB No. 5 (2008).

This case involved charges filed by the Union on May and
September 2006. A complaint was subsequently issued and a
trial held on February 21, 2007, before Administrative Law
Judge Mindy Landow. Testimony was taken in that trial, and
findings made thereon by the judge, which are relevant to some
of the issues in the instant case. These findings of the judge,
which also makes reference to the settlement agreement at issue
here, is set forth below:

BACKGROUND TO THE INSTANT DISPUTE

The Union has represented Respondent’s employees
for a number of years. The most recent collective-
bargaining agreement between the parties (the agreement)
expired on April 30, 2005, and has not been extended. As
of the date of the hearing, Respondent was abiding by the
terms and conditions of this expired Agreement, with the
sole exception of the arbitration provision.

It appears from the record that, commencing in about
June 2005, Respondent failed to make timely or complete
payments to various benefit funds provided for in the
agreement. On December 6, 2005, the Union filed an un-
fair labor practice charge with the Board regarding this
conduct. On January 1, 2006, the Union notified employ-
ees that due to Respondent’s failure to make payments to
the benefit funds, their hospital, health, prescription drug,
dental, and related benefits would terminate.”

Sometime in early 2006, facility Operator Helen
Sieger, together with Assistant Administrator Solomon
Rutenberg, met with union representatives, including Ex-
ecutive Vice President Jay Sackman and Vice Presidents

2 According to the letter, at the time Respondent was 4 months in ar-
rears in making payments to the Union’s benefit, pension, and educa-
tion funds and 37 months behind in payments to the child care and job-
security funds. The total amounts owed to the funds were $854,542
with accrued interest of $59, 337.

Neva Shillingford and Isaac Nortey,3 to discuss these de-
linquencies. Sieger had asked for a delinquency report
and testified that this report showed that Respondent was
more current in its payments to the Union’s funds than
other facilities. She asked why the Union was picketing
Respondent but not other facilities more in arrears to the
union funds.* According to Sieger, Sackman told her that
it was because Respondent had not executed a contract
with the Union, while the other facilities had done so.
Sackman stated that there were contractual remedies for
such delinquencies; however, as Respondent was not
bound by any such agreement, the Union’s only recourse
was to picket and strike the facility. According to Sieger’s
unrebutted testimony, Sackman also stated that without a
signed contract, the Union would have no remedy but to
continue to picket and strike the facility.

After an investigation of the unfair labor practice
charges filed by the Union, on May 1, a complaint was is-
sued alleging that Respondent violated the Act by failing
and refusing to make timely or complete payments to sev-
eral contractual benefit funds.’ At the inception of the
hearing, the parties reached a settlement of most of the is-
sues raised by the complaint and entered into a settlement
agreement which was approved by Administrative Law
Judge Steven Fish on June 8.° The remainder of the case
was severed for hearing. The Union and Respondent
thereafter entered into a non-Board settlement of all out-
standing matters, and Judge Fish entered a final Order on
June 26.7

THE UNION’S PLAN TO PICKET AND STRIKE
THE RESPONDENT

Prior to the effectuation of the above-described settle-
ment, in February 2006, employees took a strike vote.
Shortly thereafter, the Union’s executive council approved
a 2-day strike, which was scheduled to take place on May
16-19. The employees further planned to engage in two
instances of informational picketing at Respondent’s facil-
ity, on March 15 and on May 15.

On February 27, Nortey sent Rutenberg a letter in-
forming him of the Union’s plan to engage in informa-
tional picketing on March 15, from 2 to 5 p.m. The pick-
eting took place as scheduled. The Union secured a police
permit for the event, which took place across the street
from the nursing home.

The complaint allegations litigated dealt with Respondent’s

* Nortey Testified herein, Sackman and Shillingford did not.

* The Union’s picketing activity is discussed below.

3 As counsel for Respondent noted during the development of this
evidence, I had previously been assigned to serve as a settlement judge
in this matter. The parties were asked if they had any objection to my
continuing to hear the instant case. No party voiced an objection.

® The settlement provided for, among other things, a schedule for
Respondent to make payments to the union funds in order to become
current as well as an undertaking that Respondent would make future
payments on a timely basis and post a notice to employees.

7 As a result of this settlement, the General Counsel requested that
the complaint be dismissed.
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reaction to the Union’s informational picketing conducted on
March 15, 2006, and it’s threat to engage in a 3-day strike. The
judge found in her decision, issued on July 9, 2007, that Re-
spondent violated Section 8(a)(1) of the Act, by a statement at a
meeting of Respondent’s employees on May 9, 2006, by an
assistant administrator, that employees would not be able to
return to work for 3 weeks if they engaged in a 3-day strike.
She also found that Respondent further violated Section 8(a)(1)
of the Act by videotaping its employees picketing on March 15,
2006, without proper justification. The Board affirmed Judge
Landow’s decision on January 31, 2008, in 352 NLRB No. 5.

III. THE SETTLEMENT AGREEMENT

The settlement agreement executed by the parties and ap-
proved by me, provided for payments to be made by Respon-
dent to a number of Union Funds. These Funds included the
1199 SEIU Greater New York Benefit Fund, Pension Fund,
Education Fund, Child Care Fund, Job Security Fund, and
Worker Participation Fund. I shall refer subsequently to them
collectively as the Funds.

Paragraph 3 of the agreement reads as follows:

In addition to the contributions described above, Respondent
will make timely monthly contributions to the Benefit, Pen-
sion, Education, Job Security, Worker Participation and Child
Care Funds, as they become due.

The settlement agreement does not define “timely monthly
contributions.”

There is no dispute that Respondent made the monetary con-
tributions to the Funds, agreed upon in the settlement agree-
ment. However, there is a dispute, as to whether Respondent
made “timely contributions” to the Funds, subsequent to the
execution of the agreement.

It is that issue that was litigated herein, as well as the preset-
tlement conduct of Respondent, which gave rise to the instant
complaint.

IV. PRESETTLEMENT CONDUCT

Respondent and the Union have been parties to a series of
collective-bargaining agreements, the most recent of which
expired on April 30, 2005. This agreement provides for recog-
nition in a unit of all regular full- and part-time employees,
including recreation employees listed in the classification listed
in schedule B as supplemented by customary usage and prac-
tice.®

The agreement requires Respondent to make monthly contri-
butions to the Funds, which are a percentage of gross payroll,
and are due on the 10th day of each month following the month
the contribution was accrued.

The record reveals that payments are calculated based on the
number of employees that worked in that particular month, in
accordance with a contribution report submitted by Respon-
dent. When no such report is submitted by Respondent, the
Fund manager would estimate the amount due, based upon the
report submitted the previous month. If Respondent or any
employer later provided the contribution and it turned out an

8 Some of the classifications covered are certified nursing aides, die-
tary aides, and housekeeping employees.

over estimate was made, that employer or Respondent would
receive a credit.

Starting in June 2005, Respondent stopped making timely
contributions to the Funds, as required by the collective-
bargaining agreement.’ In that regard, the parties further stipu-
lated that Respondent’s payment due to the Benefit Fund on
June 10, 2005, covering the period from May 1 to 31, 2005,
was not paid until August 30, 2005.

For the payment due on July 10, 2005, for the period cover-
ing June 1 to 30, 2005, Respondent’s payment was not made
until October 14, 2005. Respondent’s next payment was made
on December 20, 2005, which was for the month of July 2005,
and which was due on August 10, 2005. The payment for Au-
gust 2005, and due on September 10, 2005, was not made until
January 19, 2006.

On or about November 28, 2005, Respondent was notified
by the Benefit Fund, that health coverage for its employees
would be terminated effective January 31, 2006, unless all ar-
rearages were satisfied.

Between November 28, 2005, and January 31, 2006, Joel
Cohen Respondent’s attorney had several phone conversations
with Irwin Bluestein and Hanan Kolko, attorneys for the Union
and the Funds, during which Cohen indicated that Respondent
did not have the money to make a lump sum payment to satisfy
its arrearages. Cohen asked to work out a payment schedule
with the Union, so that medical coverage could continue. Blue-
stein and Kolko replied that the Union was not interested in a
payment schedule, and that Respondent must make up all the
payments or benefits would be cut off.

On January 31, 2006, the Benefit Fund did cut off medical
benefits for Respondent’s employees. On February 22, 2006, a
meeting was held at the Union’s offices on West 43d Street,
New York, New York. Present were Joel Cohen, Helen Sieger,
an administrator of Respondent, plus an administrator of Resort
Nursing Home, which was as noted in the prior Board decision,
related to Respondent, and which was also in arrears to the
Funds. Present for the Union was Jay Sackman, who is vice
president of the Union and head of its nursing home division,
Bluestein, and several other union officials. Cohen began by
stating that Respondent' did not want health benefits to be cut
off, and pointed out that while Respondent was slow in making
payments, this had been a pattern for many, many years and
benefits had never been cut off before. Sackman replied that it
is true that in the past the Benefit Fund had never cut off bene-
fits when there had been delinquencies, but the Funds are trying
to tighten up, because of the financial constraints on the Funds,
and “they were making an effort to collect money in a more
timely fashion.”

Cohen responded that “we'' can’t possibly be the only health
institutions who have relationships with 1199 who were delin-
quent in payments to the Funds.” Sackman answered that the

? Although the collective-bargaining agreement had expired, the par-
ties stipulated that Respondent’s obligation to make timely contribu-
tions to the Funds, continues notwithstanding the fact that the contract
has expired.

12 Cohen was also speaking on behalf of Resort Nursing Home at the
time.

' Referring to Respondent and Resort.



KINGSBRIDGE HEIGHTS REHABILITATION & CARE CENTER 5

“Union is pushing to get people not to be as delinquent as in the
past.”

Cohen asked if any other health care institutions had their
benefits cut off. Sackman replied, “No,” and explained that the
other institutions had a signed contract with the Union."
Cohen inquired, “What does that have to do with it?” Sackman
explained, “We have no enforcement mechanism to make sure
that you will be bound by contract to make payments to the
benefit Funds. We can’t take it to arbitration, because there is
no agreement. We can’t go, we can’t bring it to Court, we need
to have a signed contract.” Cohen then offered to sign a interim
agreement on health benefits, with an arbitration clause that
would obligate Respondent to continue making benefits contri-
butions. This would meet the Union’s criteria, in that it pro-
vides the Union with an enforcement mechanism, so that em-
ployee benefits will not be cut off.

Sackman responded that the Union is not willing to sign such
an agreement. Cohen asked, “Why not?” Sackman answered
that “[i]f the Union signs such an agreement, and health bene-
fits continue, Respondent will not have an incentive to agree on
an overall contract.” Cohen then stated that the Union was
using the health benefits issue and the cut off of benefits as
leverage in order to reach an agreement. Sackman answered
that Cohen could characterize it however he wants, but the
Union will not enter into an interim agreement and wants to
“reach agreement on a full contract.”

The parties then discussed the two open issues in the contract
at the time. They were who the arbitrator would be in the con-
tract, and the Respondent’s position that it did not want to con-
tinue to contribute to the Child Care Fund. Various proposals
went back and forth, but no agreement was reached. Cohen
reiterated Respondent’s prior offer to sign an interim agree-
ment, so that health benefits are not cut off. Sackman reiterated
the Union’s position, that it was not willing to do that. The
meeting concluded with no agreements reached on any issues.

Respondent made no payments to the Benefit Fund for the
months of February, March, and April 2006."* Respondent had
agreed to provide medical coverage for its employees during
this period of time.

Respondent made a payment to the Benefit Fund on Febru-
ary 17, 2006, which covered the month of September 2005,
which was due on October 10, 2005. On April 10, 2006, Re-
spondent made its next payment covering the months of Octo-
ber and November 2005, which were due on November 10 and
December 10, 2005, respectively. On April 26, 2006, Respon-
dent made a payment to the Benefit Fund, covering the month
of December 2005, which was due on January 10, 2006. On
May 2, 2006, Respondent made a payment for the month of
January 2006, which was due on February 10, 2006.

With respect to the Greater New York Pension Fund, Re-
spondent made payments from August 30, 2005, through April
26, 2006, on the same dates that it made the payments to the
Benefit Fund, covering the same months. As of the date of the

2 In fact Sackman gave Cohen a list of 20-25 other nursing homes
that were in serious arrearages to the Funds.

"> These payments were due on March 10, April 10, and May 10,
2006, respectively.

settlement, Respondent had not made the payment covering the
month of January 2006, to the Pension Fund, which was due on
February 10, 2006.

With respect to the Education Fund, Respondent’s payments
were the same time as its payments to the Pension Fund. That
is the payments ranged from 3-S5 months late, and no payment
was made, as of June 2006, for the month of January 2006,
which was due on February 10, 2006.

Respondent made no payments at all into the Child Care
Fund, covering the months from May 2005 through the date of
the settlement, June 8, 2006." Respondent also failed, as of the
date of settlement agreement, to make any contributions to the
Job Security Fund or the Workers Participation Fund, for the
months of May 2005 through May 2006, which were due in
each case, on the 10th of the month after the month covered by
such payments.

As noted above, on June 8, 2006, the second day of the trial,
the parties entered into a settlement agreement, covering most
of the allegations in the complaint. Respondent had made or
agreed to make payments to the Funds to make up its delin-
quencies, except for payments to the Benefit Funds, for the
months of February through April."®

As also related above, initially Respondent litigated its fail-
ure to make payments to the Benefit Funds, for the months of
February through April, arguing that since the Union had im-
properly cut off medical benefits, and Respondent had agreed
to provide health benefits to its employees during this period,
Respondent had not violated the Act, by failing to make the
payments for those months.

On June 2, 2006, the Benefit Funds reinstated health cover-
age for Respondent’s employees, effective May 1, 2006.

As also noted above, on June 26, 2006, the parties entered
into a nonboard settlement, resolving the remaining issue of the
3-month period, where Respondent made no payments to the
Benefit Fund.

V. POSTSETTLEMENT CONDUCT

The first payments due subsequent to the execution of the
settlement agreement, was for the month of June 2006, and
which were due by July 10, 2006. Respondent made payments
to all the Funds with checks dated October 9, 2006, which were
received and credited by the Funds on October 27, 2006.

The next payments due for the month of July 2006, which
were due by August 10, 2006, were paid by Respondent by
checks dated October 31, 2006, received by the Funds on No-
vember 17, 2006, and credited to Respondent’s account on
November 28, 2006.'°

For the month of August 2006, payments were due by Sep-
tember 10, 2006. With respect to this month’s payment Re-

' Note that during bargaining, Respondent had taken the position
that it no longer wished to be obligated to make contributions to the
Child Care Fund.

% It made a payment June 2, 2006, to the Benefit Fund, covering the
month of May 2006, which was not due until June 10, 2006.

1 Respondent also made its back payments to the Child Care Fund,
Job Security Fund, and Workers Participation Fund with checks date
November 27, 2006, credited by these Funds on November 28, 2006,
for the period of May 2005 through May 2006.
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spondent sent a check dated October 31, 2006, to the Benefit
Fund for $1,684.48. This check was received by the Fund of
November 17, 2006, and credited to Respondent’s account on
November 22, 2006. The amount due for that month, according
to the Fund at the time was $111,3118.37."7

As for the Pension Fund, the Education Fund, the Child Care
Fund, and the Workers Participation Fund, Respondent sent
checks covering August 2006 and also due on September 10,
2006, dated November 13, 2006, received by the Funds on
November 17, 2006, and credited to Respondent’s accounts on
November 22, 2006.

The next month for which payments were due was for the
month of September 2006, due by October 10, 2006. Respon-
dent sent checks to all the Funds, dated November 20, 2006,
which were received by the Funds on November 29, 2006, and
credited to Respondent on that same date.

Checks covering the month of October 2006 were due by
November 10, 2006. Respondent sent checks dated November
27, 2006, which were received by the Funds on December 27,
2006, and credited to Respondent’s accounts on December 28,
2006.

Contributions for the month of November 2006, were due by
December 10, 2006. Respondent sent a check to the Benefit
Fund, dated December 18, 2006, received by the Fund on De-
cember 19, 2006, and credited to Respondent’s account on
December 20, 2006.

Respondent made no payments to the Pension Fund, Educa-
tion Fund, the Child Care Fund, the Job Security Fund, or
Workers Participation Fund for the month of November contri-
butions, due on December 10, 2006.

Contributions for the month of December 2006, were due by
January 10, 2007. Respondent made no payments for this
month to any of the Funds.

Payments for the month of January 2007, were due by Feb-
ruary 10, 2007. Respondent sent checks dated February 9,
2007, to the Funds. However, these checks were not received
by the Benefit, Pension, and Education Funds until March 30,
2007, and these checks were credited to Respondent’s account
on that same date. The check covering the Child Care Fund
was received by the Funds on April 4, 2007, and credited to
Respondent’s accounts on that date.'®

The checks to the Job Security Fund and for the Workers
Participation Fund which were also dated February 9, 2007,
were credited to Respondent’s accounts on April 5, and on
April 23,2007, respectively. There are no date stamps on these

'7 However this amount was based on calculations under a raised
rate of contributions, which the Fund believed to be owed. However,
the General Counsel does not agree with the Union or the Fund that the
extra amount is due, as a violation in this proceeding. Nonetheless,
even under the old rate, this payment was far below the amount due.
Respondent did make an additional payment to the Benefit Fund, with a
check dated November 23, 2006, of $82,424.55, to cover the month of
August 2006. This check was received by the Fund on December 27,
2006, and credited to Respondent by the Fund on December 28, 2006.

'8 My findings with respect to the date of receipt of the checks is
based on the date stamps appearing on the checks, which Anthony
Cretella, an official of the Funds, credibly testified is generally done on
the date the checks are received or the next business day.

checks. However, these checks are numbered 63704 and
63705. Since check 63703 to the Child Care Fund was date
stamped April 4, 2007, I find it likely that these two checks
were received by these Funds, on dates between April 9 and
April 23, 2007.

The next payments due were for the month of February
2007, and due by March 10, 2007. To cover these months,
Respondent sent checks dated April 10, 2007, but which were
not received by the Funds until May 3, 2007." The Funds
credited Respondent’s accounts with these checks on May 4,
2007.

Contributions due on April 10, 2007, for the month of March
2007, were paid by checks dated April 10, 2007, and credited to
Respondent’s accounts on June 28, 2007. Since the date
stamps on these checks are dated June 27, 2007, I again find
that these checks were received by the Funds on that date. 1
also rely upon the numbers of Respondent’s checks, in conclud-
ing that they were received in accordance with the Funds re-
cords. Thus, the checks for the previous month (February),
received by the Funds on May 3, 2007, were also dated April
10, 2007. The check numbers on these checks were 63979
through 63484. Further, the checks for March, due April 10,
2007, although also dated April 10, 2007, had check numbers
of 64340 through 64345. In view of the huge gap in numbers
of the checks, I find it highly unlikely that these two batches of
checks were all written on April 10, 2007, as Respondent ap-
pears to argue. Rather, I conclude, as detailed above, that nei-
ther groups of checks were sent by Respondent to the Funds on
April 10, 2007.

April contributions were due on May 10, 2007. Respondent
sent checks to the Funds dated May 10, 2007, to cover this
month. However, based on the date stamps on these checks, as
well as the credible testimony of Petrella, I find that the checks
were not received by the Funds until July 27, 2007. They were
credited to Respondent’s accounts on July 30, 2007.%°

Contributions for the month of May 2007, were due on June
10, 2007. Respondent sent checks to the Funds dated June 10,
2007, but which were not received by the Funds until August 8,
2007.2' These checks were credited to Respondent’s account
on August 9, 2007.

Respondent made no payments to any of the Funds for the
next month (June 2007), due on July 10, 2007, and has not
made any further payments to the Funds to date. Thus, Re-
spondent’s last payments were made on August 8, 2007, cover-
ing the month of May 2007, and which was due on June 10,
2007.

Respondent argues without a shred of evidence, that the Un-
ion and the Funds engaged in a conspiracy to establish that
Respondent breached the settlement, by purposely failing to
date stamp the checks received from Respondent until much
later than its receipt. 1 find this assertion preposterous, and

1% This finding again is based on the date stamps on these checks.

2 I note that July 27, 2007, was a Friday. Thus, consistent with Pet-
rella’s credited testimony, Respondent’s account was credited with
these checks on the next business day, after their receipt, Monday, July
30, 2007.

?! Based again on the date stamps on these checks, as well as on Pet-
rella’s credited testimony.
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without any evidentiary basis. I also note that Respondent pro-
duced no witnesses or any other evidence to establish that the
dates on the checks were in fact the dates that they were sent by
Respondent to the Funds.

Furthermore, the General Counsel subpoenaed financial re-
cords such as check ledgers from Respondent, which might
have shown when these checks were actually sent to the Funds.
I agree that it is appropriate to draw an adverse inference from
Respondent’s failure to produce these documents, and find that
these records would support my findings above, that Respon-
dent’s checks were not sent on the dates appearing thereon.
Essex Valley Visiting Nurses, 352 NLRB No. 61 fn. 3, ALID
slip op. at 14-15 (2008).

On August 23, 2007, Hanan Kolko, the Union’s attorney sent
an e-mail to me, with copies to the attorneys for the other par-
ties. In this e-mail, Kolko requested that the hearing be re-
opened, in view of Respondent’s alleged failure to comply with
the settlement agreement, that I had previously approved. The
e-mail also indicated that as a result of Respondent’s delin-
quency to the Benefit Fund, the Fund will, on August 29, 2007,
send notices to Respondent, notifying it that because of the
delinquencies, the employees will have their benefits termi-
nated on October 30, 2007, unless those delinquencies are re-
solved.

On August 27, 2007, Joel Cohen sent a letter and a FAX to
Kolko. This document states that Respondent “wishes to nego-
tiate a change in how it makes payments to the 1199 Fringe
Benefits Funds. Kingsbridge proposes that it be given up to 7
months to make payments to the various Funds without being
considered in arrears.” The letter goes on to request that Kolko
contact Cohen with dates when the Union is available to nego-
tiate.

Neither Kolko nor the Union responded to this letter, and no
negotiations were conducted concerning this issue.

In early November 2007, the Benefit Fund again canceled
health coverage for Respondent’s employees, due to Respon-
dent’s failure to remit contributions.

In late November 2007, Cohen received a phone call from
Union Vice President Mike Rifkin. Rifkin informed Cohen that
the Union intended to “Take Helen Sieger down, and close her
up.” Rifkin explained that the Union was working with the
State attorney general’s office to put in a receiver and to put her
out of business. Subsequently, Rifkin had another conversation
with Cohen, wherein he told Cohen that the Union would be
calling a strike very soon and the Union was “going to shut
down the nursing home.”*

On November 26, 2007, I issued an Order to Show Cause
why the Union’s request to reopen the hearing, should not be
granted. Respondent filed a response on November 27, 2007,
objecting to reopening the hearing. The response asserts that
“Respondent has remained relatively current in its payments to
the Union funds, and it is not the role of the Administrative
Law Judge to act as the Union’s collection agency.” The re-
sponse also refers to Cohen’s August 27, 2007 letter to the
Union that it wished to negotiate a change in the contract’s

22 The above findings are based upon the undenied and credited tes-
timony of Cohen. Rifkin did not testify.

requirements for making payments to the Union Funds. The
response further asserts that it has been 3 months since the re-
quest was made, and there has been no response from the Un-
ion. The response goes on to argue that since the Union has
refused to bargain over a mandatory subject of bargaining,
Respondent “has the right to unilaterally change the terms of
the collective-bargaining agreement as it relates to when Fund
payments must be made. Consistent with its bargaining pro-
posal to which the Union has not responded, Respondent has
not been late in the making of any payments to the Union
Funds.” Therefore, Respondent argued that for the above rea-
sons, the Union’s motion to reopen should be denied.

On December 6, 2007, the General Counsel filed a response
to the Order to Show Cause, joining in the Union’s request to
reopen the hearing.

On December 7, 2007, the Union responded to the Order to
Show Cause, pointing out that no contributions at all have been
received from Respondent since August 9, 2007, which contri-
butions covered the month of June 2007 and which were due on
July 10, 2007.

On December 12, 2007, I issued an Order granting the mo-
tions of the Charging Party and the General Counsel to reopen
the hearing. Sometime in December 2007, Local 1199 sent out
a flyer to its members, announcing a Family Day for December
22,2007, at a picket line at Respondent to tell Helen Sieger, the
owner of Respondent that the Union needs a fair contract with
decent wages and health benefits. The flyer also asserts that
Sieger “has refused to negotiate with us” and that Sieger “has
taken away our health benefits—leaving us without health care
for our families and for ourselves just when the winter weather
is arriving.”

On December 11, 2007, Cohen wrote a letter to Irwin Blue-
stein. The letter reads as follows:

Dear Irwin:

Please see attached.

It is absolutely clear that the Union is picketing on a
Saturday because it knows that Helen Sieger is an Ortho-
dox Jew and will be restricted by her faith from protecting
the Center on her Sabbath. It is repulsive for the Union to
take advantage of Ms. Sieger’s religious beliefs and we
will be notifying Jewish organizations and clergyman of
all faiths about this behavior by 1199.

Secondly, two comments in the flyer are absolute bra-
zen lies. First the statement that there has been no contract
since 2000 is a lie. There has been no contract since April
2005. More importantly the statement that Helen Sieger
has refused to negotiate is a lie. Helen Sieger has agreed
since 2005 to sign the Greater New York Contract except
that she wants American Arbitration Association arbitra-
tors to hear contract disputes, not the “impartial Chair-
man,” Martin Scheinman. That is the only issue that has
kept the parties from signing a contract. Send Ms. Sieger
the Greater New York contract with the American Arbitra-
tion Association as arbitrator and she will sign the con-
tract today.

Moreover, Ms. Sieger has not taken away health bene-
fits, the 1199 Benefit Fund has cut off benefits allegedly
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due to late payments. However, Kingsbridge is no later in
payment than most 1199 health care institutions who have
not had benefits cut off. 1199 has cut off the benefits for
Kingsbridge, to provoke its employees to strike, since it
knows employees won’t strike over who the arbitrator
should be.

Finally, we have evidence that 1199 is actively seeking
to close Kingsbridge “to teach Helen Sieger a lesson” even
if it means that Kingsbridge employees will lose their jobs.

Kingsbridge will not stand by and allow 1199 to close
its doors to the detriment of its employees “to teach Helen
Sieger a lesson.” Kingsbridge will shortly commence le-
gal action to protect itself and its employees from 1199’s
shameful conduct.

Very truly yours,
Joel E. Cohen

June 1, 2004 through April 20, 2008 and May 1, 2007
through April 30, 2011 MOA’s between the Union and the
Greater New York Health Care Facilities Association, Inc.

2. 1199 is prepared to agree with you on one or more
arbitrators, each of whom is a panel member of the Ameri-
can Arbitration Association, to serve as Impartial Chair-
man (Chairmen) under the agreement, in place of Mr.
Scheinman.

3. Whether or not a collective bargaining agreement is
entered into, health and other benefits cannot be reinstated
until Kingsbridge pays, or enters into an arrangement sat-
isfactory to the funds’ Trustees to pay its indebtedness to
the Funds, which is currently in excess of $2,600,000.

4. Irrespective of whether a collective bargaining
agreement is entered into, the Union will pursue through
all available means the collection of this indebtedness to
the Funds, and to recover for the employees any benefits

lost by virtue of the facility’s delinquency.

5. As you know, 1199 has served Kingsbridge with a
strike notice effective February 20, 2008 at 6:00 am. In
the event 1199 is compelled to strike, it reserves the right
to withdraw this offer.

I await your reply.

On January 8, 2008, Helen Sieger sent a memo to Respon-
dent’s employees, apparently memorializing what she had said
in a meeting with its employees that day. That memo reads as
follows:

January 7, 2008

To All Employees of Kingsbridge Heights Rehabilitation

Very truly yours,
Care Center:

Mike Rifkin
Sieger responded to Rifkin’s letter, by again sending a letter
to Respondent’s employees. This letter reads as follows:
January 25, 2008
To: 1199 Union Members

This letter serves to confirm our conversation of to-
day’s meeting at 5:00 P.M. I agree to immediately sign
the previously agreed upon contract with 1199, adding the
American Arbitrators Association as the arbitrator instead
of Martin Scheinman.

This, and only this is the reason that I have not signed

the contract to date. The union terminated your health In response to the 1199 Union’s letter date January 23,

benefits in an attempt to exert pressure on the staff thereby
forcing Kingsbridge Heights Rehabilitation Care Center to
forfeit our rights to utilize American Arbitrators Associa-
tion.

Sincerely,

Helen Sieger

2008 I would like to clarify some of the techniques Mr.
Rifkin is using to further manipulate the employees of
Kingsbridge Heights Rehabilitation and Care Center.

First, Mr. Rifkin offered to sign a contract ONLY back
to June 1, 2004. This is the unions way of taking back the
dues monies that is legally yours. Also the end of the year
3 banked days that I paid to you instead of the “benefit
fund” as instructed by 1199 will also go back. Along with

Mike Ritkin responded to Sieger’s January 8, 2008 letter to
the Respondent’s employees, by a letter to Sieger dated January
23,2008. It states:

other negative implications to the facility.
Second, Mr. Rifkin says “1199 is prepared to agree

January 23, 2008
Dear Ms. Sieger,

This is in response to your January 7, 2008 letter to the
employees at Kingsbridge Heights Rehabilitation Care
Center, in which you state that you “agree to immediately
sign the previously agreed upon contract with 1199, add-
ing the American Arbitrators[sic] Association as the arbi-
trator instead of Martin Scheinman.”

I don’t know what you mean by the “previously agreed
upon contract.” However, I wish to make 1199’s position
clear, as follows:

1. 1199 is prepared to enter into an agreement with
Kingsbridge Heights for the period June 1, 2004 through
April 30, 2011 on the same terms as are contained in the

with you on one or more arbitrators,” I do not have a prob-
lem with Mr. Scheinman per se, I have a problem with
1199 denying my right to have a “RANDOMLY” chosen
Arbitrator from American Arbitration Association.

Choosing an Arbitrator with 1199 who will rule on all
cases involving the facility and 1199 is unjust and unfair.
Ask yourself why is Mr. Rifkin and 1199 so adamant
about having a set Arbitrator to the degree that they are
playing with your jobs and your family’s lives?

My position has not changed I will sign a contract if
and while the Union agrees to the fair process of American
Arbitration Association as the impartial chairman for all
arbitration.
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Obviously if Mr. Rifkin and 1199 decide to strike this
becomes a moot point and I wish all of you the best of
luck.

Sincerely,
Helen Sieger

As I have related above the reopened hearing took place on
January 28 and May 1, 2008.

The record also reflects, that as promised in the Union’s let-
ters, the employees of Respondent did commence a strike
against Respondent on February 20, 2008, which was still con-
tinuing as the date of the end of the trial.

VI. ANALYSIS
A. Postsettlement Conduct

In order to find violations of the Act in this proceeding, it
first must be determined if Respondent violated the terms of the
settlement agreement that it entered into on June 8, 2006. If so,
then I can assess whether the pre and postsettlements conduct
of Respondent are violative of the Act, and order appropriate
remedial relief for such actions. Oster Specialty Products, 315
NLRB 67, 70 (1994); Kuna Meat Co., 304 NLRB 1005 (1991),
enfd. 966 F.2d 428 (8th Cir 1992); R. T. Jones Lumber Co., 303
NLRB 841, 843 (1991); and City Cab of Orlando, 273 NLRB
1344, 1348 (1985).

In that regard, it is well settled that terms and conditions of
employment included in a collective-bargaining agreement,
such as contributions to union funds, survive contract expira-
tion, and cannot be altered without bargaining to impasse, the
Union’s loss of majority or a waiver. Concourse Nursing
Home, 328 NLRB 692, 702 (1999); MBC Headwear, Inc., 315
NLRB 424 fn. 3 (1994); Kuna Meat, supra at 1012; and Hen
House Market No. 3, 175 NLRB 596, 602 (1969). Further, the
obligation to make payments due to the Union’s Funds, in-
cludes the requirement that such payments be made on a timely
and current basis. Fallon-Williams, Inc., 336 NLRB 602, 604—
605, 611 (2001) (violation where employer failed to stay “cur-
rent” in payments to the Union’s Funds); R. F. Jones, supra at
843 (failure to timely remit dues deducted from employees’
salaries to the Union, violative of Sec. 8(a) (5) of the Act).

The settlement agreement executed by Respondent requires
that “in addition to the payments described above,”* Respon-
dent will make timely monthly contributions to the Benefit,
Education, Job Security, Worker Participation, and Child Care
Funds, as they become due.”

The first issue to be decided is the definition of “timely” con-
tributions, and what is meant by payments “as they become
due.” Respondent argues in this regard that since the settlement
agreement does not define these terms, that the General Coun-
sel has not proven that the agreement has been breached, and
that Respondent has “remained relatively current,” in its pay-
ments to the Union’s Funds. I do not agree.

3 In between these dates, Respondent’s attorney ceased representing
it, and a second attorney, initially retained to represent it, also withdrew
from representation.

* It is undisputed that Respondent made the back payments to the
Funds as specified in the settlement.

While in some circumstances, there can be legitimate issues
as what constitutes “timely” payments, there is no such issue
here. What constitutes “timely” payments is defined in the
collective-bargaining agreement, as the 10th of the month after
the month for which the contribution was accrued. Since as I
have related above, the terms of the collective agreement sur-
vives the expiration of the contract, these provisions in the con-
tract that define timely payments for each Fund are still in ef-
fect. Iso find.

Turning to the facts here, the record establishes that from the
first month after the settlement was executed, Respondent has
failed to make timely payments to the Funds. Thus, the first
payment due, postsettlement, for the month of June 2006, was
due on July 10, 2006, and was not made until October 27. For
the next month’s contributions, for the month of July, and due
on August 10, 2006, Respondent’s payments were not received
until mid November 2006, over 3 months late. Respondent
continued to make untimely payments thereafter, ranging from
9 days late (Benefit Fund monthly payments for the month of
November 2006, due on December 10, 2006), to 2-1/2 months
late. (Month of March 2007, due on April 10, 2007, not re-
ceived until June 27, 2007.) Further, Respondent made no
contributions at all to the Pension, Education, Child Care, Job
Security, or Workers Participation Funds, for the month of
November 2006, due on December 10, 2006. It also failed to
make any payments to any of the Funds for the month of De-
cember 2006, due on January 10, 2007.

Respondent resumed making payments, albeit on an un-
timely basis, covering the months of January 2007 through May
2007. Respondent’s last payment was made on August 9, 2007,
for the month of May 2007, due on June 10, 2007 (nearly 2
months late) and has not made any payments thereafter. Thus,
starting with the payment due on July 10, 2007, covering the
month of June 2007, Respondent has failed to make contribu-
tions to any of the Funds.

There can be little doubt based on the above facts, that Re-
spondent has failed to make “timely” contributions to the
Funds, “as they became due,” as required in the settlement
agreement. I so find. However, Respondent has raised several
defense to its conduct, which it argues, justifies its failure to
make timely payments to the Funds.

Its primary defense, is based upon Cohen’s letter to Kolko,
of August 27, 2007, in which Respondent requested that the
Union bargain with it over a proposal that Respondent be
“given up to 7 months to make payments to the various Funds
without being considered in arrears.” Neither Kolko nor the
Union responded to this request to bargain. Respondent argues
that the Union’s refusal to negotiate over Respondent’s request
to change the payment schedule for the Funds, entitled Respon-
dent to implement a payment schedule different than required
under the expired contract or the settlement agreement. M & M
Building & Electrical Contractors, 262 NLRB 1472 (1982);
AAA Motor Lines, Inc., 215 NLRB 793 (1974).

However, I conclude that Respondent’s defense is without
merit, for a number of reasons, and that M & M Building, supra,
and A4AA Motor Lines, supra, are clearly distinguishable and
inapposite. M & M Building, supra, and 444 Motor Lines,
supra, are exceptions to the general rule, that unilateral changes
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in an expired contract are not permitted, until the parties reach
agreement or bargain in good faith to impasse. Tampa Sheet
Metal Comp., 288 NLRB 322, 326 (1988). Thus, where the
employer has diligently sought bargaining, and the Union has
avoided or delayed bargaining, the employer may unilaterally
implement the proposals without first bargaining to impasse.
Tampa Sheet Metal, supra; M & M Contractors, supra; AAA
Motor Lines, supra.

Since this line of cases is an exception to the Board’s normal
“impasse” finding, before permitting unilateral changes, the
employer must comply with the other requirements of postim-
passe implementation, in order to lawfully implement its pro-
posal. That is the employer’s changes must be consistent with
the employer’s previous proposal to the Union, Tampa Sheet
Metal, supra; Stone Boat Yard, 264 NLRB 981, 982 (1983),
enfd. 715 F.2d 441 (9th Cir. 1983), cert. denied 466 U.S. 937
(1984), and the employer may not implement its proposals in
the context of serious unremedied unfair labor practices EIS
Brake-Parts Division of Standard Motor Products, 331 NLRB
1466, 1492 (2000); and Noel Corp., 315 NLRB 905, 911
(1994).

In applying the above precedent to the instant facts, it is clear
that Respondent’s defense fails and its reliance on 444 Motor
Lines, supra; and M & M Contractors is misplaced. Here, Re-
spondent requested that the Union bargain with it over its pro-
posals in a letter of August 27, 2007. This request was made
over a year after Respondent began to violate the terms of the
settlement agreement, and consequently violated Section
8(a)(1) and (5) of the Act. Thus timely payments to the Funds
were due by July 10, 2006, and were not made by Respondent
until October 27, 2006, some 3-1/2 months late. As I have
detailed above, Respondent continually failed to meet its obli-
gations to make timely contributions to the Funds, since that
time, and in some months, made no payments at all to any of
the Funds.”

Therefore, Respondent cannot rely on the Union’s failure to
respond to its August 27, 2007, request to bargain, to justify its
unilateral implementation, since the request was made in the
context of its unfair practices, which had been committed by
Respondent continuously for over a year. Standard Motor
Products, supra; Noel Corp., supra. It is noteworthy that Re-
spondent proposed a 7-month period to calculate late payments,
but Respondent had been making untimely payments for over a
year, including making no payments at all for payments due in
December 2006, and January 2007, over 7 months from the
date that Respondent made its proposal.

Accordingly, I conclude that for this reason alone, Respon-
dent’s defense has no merit, and it cannot rely on M & M Con-
tractors, supra; AAA Motor Lines, supra.?’

Furthermore, in order to fall within the exception to the re-
quirement of “impasse,” before implementation, the Em-

2 Contributions due by January 2, 2007, for the month of December
2006. While the Respondent made payments to the Benefit Fund for
the month of November 2006, which were due by December 10, 2006,
it made no payments to any of the other Funds for this month.

2 1 note in that both M & M Contractors; and AAA Motor Lines,
there was no evidence that either employer had engaged in any unfair
labor practices, prior to their implementation of their proposals.

ployer’s changes must be consistent with the Employer’s previ-
ous proposal to the Union. Tampa Sheet Metal, supra; Stone
Boat Yard, supra. Here, I conclude that Respondent has failed
to demonstrate that the proposal that it implemented, was con-
sistent with the proposal outlined in its August 27, 2007 request
to bargain. Indeed, the record is silent as to precisely when if
ever Respondent implemented its proposal for a 7-month grace
period before payments are considered in arrears. There is no
evidence that Respondent ever implemented such a proposal. It
never notified the Union precisely when it intended to or
whether it had in fact implemented its proposal.”’

In fact the evidence discloses that Respondent never made
any payments to any of the Funds, subsequent to its August 27,
2007 request to bargain.?® Therefore, Respondent rather than
implementing its proposal of extending the period of measuring
arrears from one month to 7 months, decided to implement a
policy of making no payments at all to the Funds, which was a
proposal not consistent with or contemplated by Respondent’s
August 27 letter. Accordingly, I find that this is another reason
to reject Respondent’s defense and its reliance of 444 Motor
Lines and M & M Contractors. See Tampa Sheet Metal, supra
and Stone Boat Yard, supra, distinguishing 444 Motor Lines
and M & M Contractors on this basis.

Finally, I reject Respondent’s defense in this regard for still
another reason. In 444 Motor Lines, supra, the Board empha-
sized that the Employer therein had “diligently and earnestly
sought bargaining sessions with the Union, to discuss it propos-
als.” In M & M Contractors the Board emphasized that the
employer must demonstrate its “diligent and earnest efforts to
engage in bargaining.” In both cases, the Employers had made
numerous requests to the Union to bargain over their contem-
plated proposals, and had been ignored or rebuffed by the Un-
ions involved.

I agree with the General Counsel and the Charging Party,
that Respondent has fallen far short of establishing that it made
“diligent and earnest” efforts to engage in bargaining over its
August 27, 2007 proposal. In fact, Respondent did not follow
up on its request, and made no further request of the Union to
discuss its proposal. I also agree with the General Counsel, that
the purpose of Respondent’s request, rather than a good-faith
request to bargain, was solely to forestall the reopening of the
hearing. The evidence discloses that the request was made 2
days after the Union had made its August 27, 2007 request to
reopen the trial, based on Respondent’s failure to comply with
the settlement agreement. Further, in Respondent’s response to
the Order to Show Cause, that I issued, it specifically referred
to its August 27, 2007 request, as a defense to its conduct, and
as a basis for its position that the hearing should not be re-
opened.

No evidence was presented that Respondent’s proposal was
ever brought up during the bargaining between the parties,

2" Cf. AAA Motor Lines and M & M Contractors where both Em-
ployer’s provided specific notice to the Union, of when it intended to
implement their proposals.

 The last payment made by Respondent to the Funds was made on
August 8, 2007, which covered the month of May 2007, and which was
due on June 10, 2007.
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which was being conducted contemporaneously with this letter.
Moreover, in letters sent between the parties, and memos dis-
tributed by Respondent to its employees, in December 2007
and January 2008, it is clear that as of that time, the only unre-
solved issue between the parties, concerning the signing of a
new contract, was the identity of the arbitrator, in connection
with the contract’s arbitration clause. It is apparent that since
the expiring contract contained clauses defining timeliness for
arrearages to the Funds, that Respondent had abandoned its
proposal to extend that time to 7 months.*

I conclude therefore that Respondent did not diligently or
earnestly pursue bargaining over its proposal with the Union,
and that it had abandoned such proposal by December 2007.

Therefore, based on the above analysis and authorities, I re-
ject Respondent’s defense based on the Union’s failure to re-
spond to its August 27, 2007 request to bargain over its pro-
posal.

Respondent also raises additional defenses, which also relate
to the Respondent’s presettlement conduct. Essentially, Re-
spondent argues that the Union has been acting in bad faith in
its dealings with Respondent, by seeking to drive it out of busi-
ness, and by treating it differently from how the Union treats
other employer’s who contribute to its Funds. In this regard,
Respondent relies on the presettlement discussions between
Cohen and the Union’s attorneys, wherein the attorneys refused
to work out a payment schedule with Respondent for overdue
payments, and insisted on full payment of all arrearages, or the
health benefits for Respondent’s employees would be cut off.
Further Respondent relies on a meeting held on February 27,
2006, at the Union’s offices to discuss Respondent’s arrearages,
and the Union’s decision to cut off health benefits for Respon-
dent’s employees. At that meeting, Cohen observed that Re-
spondent did not want health benefits to be cut off for its em-
ployees, and pointed out that Respondent had been slow in
making payments for years, and benefits had never been cut off
before. Sackman conceded that in the past, the Fund had not
cut off benefits before, even where there were delinquencies,
but due to financial constraints on the Funds, the Funds were
trying to tighten up and were making an effort to collect money
in a more timely fashion.

Cohen complained that Respondent was not the only health
care institution with delinquencies, and asked why it was being
singled out by having benefits cut off. Sackman responded that
the Union did not have a signed contract with Respondent, and
therefore had no enforcement mechanism to make sure that
Respondent is bound by contract to make payments, since it
had no arbitration clause in place. Cohen offered to sign an
interim agreement on health benefits with an arbitration clause
that would obligate Respondent to continue making benefits
contributions. This would, in Cohen’s view meet the Union’s
criteria, in that it provides the Union with an enforcement
mechanism, so that employee benefits will not be cut off.

Sackman responded that the Union is not willing to sign such
an agreement, because the Respondent will not have an incen-
tive to agree on an overall contract. Cohen observed that the

% There is no indication in any of the letters or memos that the issue
of when payments are to be deemed late, was still in issue.

Union was using the health benefits issue as leverage, in order
to reach agreement on a contract. Sackman answered that
Cohen could characterize the Union’s position, however, he
wants, but the Union will not enter into an interim agreement,
and wants to “reach agreement on a full contract.”

Respondent also relies on phone conversations between
Cohen and Rifkin in late November 2007, after the Benefit
Fund again cancelled health coverage for Respondent’s em-
ployees due to Respondent’s failure to remit contributions.
Rifkin told Cohen that the Union intended to “take Helen
Sieger down and close her up.” Rifkin explained that the Un-
ion was working with the State Attorney General’s office to put
in a receiver and to put her out of business. In a subsequent
phone conversation, Rifkin told Cohen that the Union would be
calling a strike very soon and the Union was “going to shut
down the nursing home.”

Based upon these statements, Respondent argues that the Un-
ion has acted in bad faith, by treating Respondent disparately
and unfairly, and that the Union intended “to create a larger rift
which it could and did utilize to have the charging party cut off
benefits and provoke a strike which it hoped would make an
example of Kingsbridge by destroying the employer alto-
gether.” Therefore this conduct by the Union, justified Re-
spondent in failing to make timely payments to the Funds.

I conclude that neither the comments made by the Union’s
representatives, nor the Union’s conduct of cutting off benefits
for Respondent’s employees or refusing to agree to an interim
agreement on health benefits, provides any defense to Respon-
dent’s conduct in making untimely payments to the Funds.
With respect to the alleged disparate treatment of Respondent,
by the Union’s cutting off benefits for its employees, while
allowing other Employer’s to build up delinquencies, I find the
Union’s position to be neither unlawful nor unreasonable. A
Union is not obligated to treat every Employer in the same
manner, with respect to negotiations, positions taken, or when
and if to cut off benefits. Here Respondent was and is dealing
with an Employer that has committed two prior unfair labor
practices, including the failure to sign a contract that had been
agreed to by the Association, from which Respondent had not
timely withdrawn. Further the Union had been forced to go to
arbitration to enforce Respondent’s obligation to make pay-
ments under the 2002-2005 agreement.*’

This in view of Respondent’s past conduct, I find that it was
reasonable and clearly lawful, for the Union to insist that Re-
spondent make all prior payments in order to forestall cutting
off benefits, and for the Union to insist on Respondent signing
a contract, rather than an interim agreement, as suggested by
Cohen. I find nothing improper or illegal in the Union using
the “leverage” of cutting off benefits, to persuade Respondent
to sign a full contract. This position is certainly within the
realm of the Union’s right to make reasonable judgments as to
what it believes is in the best interest of its membership. In
Fallon Williams, Inc., 336 NLRB 603 (2001), employers fell

*® The record is unclear as to precisely when these payments (which
totaled $500,000) were actually made by Respondent. But it is stipu-
lated that the Respondent did make the payment of $500,000 to the
Funds.
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behind in payments to Union Funds. The Union in an attempt
to enforce the Employers to make such payments, exercised its
contractual right to remove employees from the companies,
while they remained delinquent in payments. The Employers
argued that since the Union had removed employees, it made it
impossible for the Employers to comply with the contract, and
to make further payments to the Funds, the Employers further
asserted that when they began to operate on a nonunion basis,
not applying the contract, it was out of necessity, not out of any
desire to avoid dealing with the Union. The Employers there-
fore argued that they should not be held liable for failing to
honor the terms of the contract.

The Board rejected these contentions of the Employers
therein, which are similar to the arguments raised by Respon-
dent here. The Board observed in language equally applicable
to Respondent. “Although here the Respondents argue that
their inability to pay was caused by the Union’s actions, the
fact is that GBS’ financial woes were not caused by the Union
but by Fallon Williams’ failure to make the contractually re-
quired payments to the Funds.” 1d. at 603.

The Board further commented that while the Union may
have contributed to the difficulties of Respondents by asserting
its rights to withhold employees, that action does not provide a
defense to Respondent’s conduct. The Board further observed
that the Respondents failed to comply with the plain terms of
the contract and having provoked a response by the Union, that
was perhaps harsh, cannot argue that this “harsh” reaction by
the Union, permits Respondents to walk away from the con-
tract.

These observations of the Board in Fallon Williams, supra,
are applicable to Respondent’s conduct here. Respondent,
similar to the Employers conduct in Fallon Williams, failed to
comply with its obligations to make timely payments to the
Union’s Funds. Thus the Union in an attempt to force Respon-
dent to comply with its contractual obligations, took action that
may be considered “harsh,” similar to the conduct of the Union
in Fallon Williams, that is the Union decided to cut off health
benefits for Respondent’s employees, until its delinquencies to
the Benefit Funds are made up. Although it could also be ar-
gued that the Union’s reaction was “harsh,” in that it may have
treated Respondent differently than other Employers, this does
not provide a defense to Respondent, since it was Respondent’s
prior failure to make payments, that provoked the Union’s
“harsh” response. Fallon Williams, supra. Moreover, as I have
observed above, the Union made a reasonable and lawful deci-
sion to treat Respondent differently than other Employers, in
view of Respondent’s extensive history of violating the law and
its contractual obligations, as well as the fact that Respondent
had not signed a new contract with the Union.

Respondent’s reliance on Rifkin’s comments to Cohen in
late November 2007, is also misplaced. While I do not con-
done some of Rifkin’s remarks, I do not believe that they pro-
vide any defense to Respondent’s conduct. Notably, these
statements were made in late November 2007, well over a year
after Respondent began its postsettlement conduct of failing to
make timely contributions to the Funds, and over 3 months
after Respondent made its last payment to any of the Funds.
Thus, at that time it appears that Respondent had decided not to

make any further payments to the Funds, which it has not done
to date. Moreover, a close examination of Rifkin’s statements,
based on their timing and context, reveals at least some basis
for his position. Respondent, as I have detailed above, clearly
has been, as of November 2007, an Employer who had fla-
grantly violated its legal obligations. Respondent had violated
Section 8(a)(1) and (5) of the Act by failing to sign a contract
(see Resort, supra) to which it was bound, by virtue of its Asso-
ciation membership. The Union was also forced to go to arbi-
tration to enforce Respondent’s obligations to make payments
to the Funds, under that contract.*!

Further, the Union in an attempt to protest Respondent’s
failure to make Fund contributions, engaged in informational
picketing on March 15, 2006, at Respondent’s premises. Re-
spondent engaged in videotaping of this picketing, which was
found to be violative of Section 8(a)(1) of the Act. (See Kings-
bridge, supra).** Additionally, the Union gave notice of a 3-
day strike, scheduled to begin on May 15, 2006, in order to
protest Respondent’s unfair labor practices; which “among
other things, have resulted in the loss of the aforesaid employ-
ees’ health care benefits.” This notice resulted in statements
made by Respondent to its employees, that the Board found to
be violative of Section 8(a)(1) of the Act, by threatening to
delay their reinstatement, in the event of a strike. Kingsbridge,
slip op. at fn. 1, ALJD slip op. at 12.%

Additionally, Respondent entered into a settlement agree-
ment on June 8, 2006, covering the prior payments due to the
Funds. While Respondent did make the payments to the Funds
agreed upon in the settlement, it continued its prior unlawful
practice of making untimely contributions thereafter, despite
specifically agreeing to make such timely contributions in the
future. Indeed, as I have found above, Respondent immediately
violated its undertakings in the agreement, has not made a sin-
gle timely payment, since the settlement was executed, and as
of late November 2007 (when Rifkin made his comments), had
not make any payments at all, for over 3 months.

Therefore, Rifkin as of November 2007, clearly had substan-
tial justification for questioning the good faith of Respondent in
general, and of Sieger, in particular, who he appeared to blame,
at least in part for Respondent’s past conduct. Thus, in view of
Rifkin’s obvious justifiable frustration with Respondent and
Sieger, it is somewhat understandable, that he would consider
attempting to take “Sieger down,” and work with the Attorney
General to put in a receiver and put her out of business. I note
that this threat, does not constitute a threat to shut down the
business entirely, but merely to replace Sieger and or Respon-
dent with a receiver to operate the nursing home. I make no

*! Interestingly, Respondent also argues, that since it made the pay-
ments based on this award, the Union should have taken this into con-
sideration in its decision to cut off benefits. I cannot agree. These
payments were made based on Respondent’s past delinquencies and
cannot excuse the failure to make timely payments in 2006 and 2007.
It is well settled that the Board rejects defenses, based on an Em-
ployer’s inability to pay. Fallon Williams, supra; Nick Rabilotto, Inc.,
292 NLRB 1279 (1989).

32 The ALJ’s decision issued in July 2007.

*3 The contemplated strike was canceled, because Respondent, some-
time prior to May 15, 2006 had agreed to make payments to the Funds.
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finding as to whether this action by the Union is possible, war-
ranted, or even lawful. But I do find, that Rifkin had at least
some justification for making this comment. Most importantly,
I conclude that the statement of Rifkin, even if considered im-
proper or inappropriate, cannot provide a defense to Respon-
dent’s conduct, Respondent had violated its obligations to make
timely contributions to the Funds for several years, including
for a year and a half after executing the settlement agreement.
Rifkin’s statement cannot possibly be a defense to this prior
conduct, nor can it justify Respondent’s continued decision to
make no payments at all to any of the Funds thereafter.**

In that regard, there is no evidence in the record that Re-
spondent’s decision to cease making payments to the Funds, or
indeed to make late payments, was motivated in any way by
Rifkin’s comments.*> T therefore conclude that Rifkin’s com-
ments described above do not justify Respondent’s failure to
comply with its obligations to make timely payments to the
Funds.

Similarly, Rifkin’s statements to Cohen, in a subsequent
conversation, that the Union would be calling a strike very
soon, and the Union was “going to shut down the nursing
home,” do not provide a valid defense to Respondent’s conduct.

As I have detailed above, the Union had ample justification
for being frustrated by Respondent’s repeated failures to meet
its obligations to make timely Fund payments, as well as its
violations of the Act. There is certainly nothing unlawful, nor
unreasonable, in the Union threatening a strike, to force Re-
spondent to comply with its obligations, including its failure to
live up to its undertakings under the settlement agreement that
it executed in June 2006. While Rifkin’s further threat to “shut
down the nursing home,” could be considered impolitic, I find
it to be little more than hyperbole, since any time the Union
calls a strike, it hopes to affect the Employer’s business, in
hopes of forcing the Employer to succumb to the Union’s ob-
jectives. Therefore, a strike always has the objective of “shut-
ting down” the Employer, until it complies with the Union’s
demands; here the Respondent complying with its obligations
under the expired contract and the settlement agreement to
make timely payments to the Funds. Finally, as was the case
with Rifkin’s prior comments, the record discloses no evidence
that Respondent’s decision to cease to make any payments to
the Funds, was in any way motivated by or connected to
Rifkin’s “threats” made to Cohen about shutting down the
home.

Accordingly, having rejected all of Respondent’s defenses,
and having previously found that Respondent has failed to
make timely payments to the Funds since June 2006, including
failing to make any payments since August 2007, I conclude
that by such conduct Respondent has violated the terms of the
settlement agreement that it executed on June 8, 2006, and that
it has violated Section 8(a)(1) and (5) of the Act.

B. Presettlement Conduct
Having found that Respondent violated the terms of the set-

3 1 emphasize again, that Respondent had not made any payments to
the Funds since August 9, 2007.
% Sieger did not testify in this proceeding.

tlement agreement, it then becomes appropriate to consider its
presettlement conduct, as reflected in the complaint. In that
connection, there can be little dispute, and indeed Respondent
in effect so concedes, in executing a stipulation of facts, that it
consistently failed to make timely payments to the Funds, start-
ing in June 2005. I so find.

Respondent offers no defense to this conduct, other than the
contentions, previously rejected in my discussion of Respon-
dent’s postsettlement conduct, that the Union treated Respon-
dent unfairly and disparately, by cutting off health benefits for
employees on January 31, 2006. I rejected that defense as a
justification for Respondent’s postsettlement failure to make
timely contributions to the Funds, and for the same reasons, I
reject these arguments as a defense to its presettlement failures
to make timely payments to the Funds.

Accordingly, I conclude that Respondent by failing to make
timely contributions to the Funds, from June 2005, through
May 2006, has violated Section 8(a)(1) and (5) of the Act.

CONCLUSIONS OF LAW

1. The Respondent is an employer engaged in commerce
within the meaning of Section 2(6) and (7) of the Act.

2. The Union is a labor organization within the meaning of
Section 2(5) of the Act.

3. The Respondent has violated the terms of the settlement
agreement that it executed on June 8, 2006.

4. Respondent, by failing to make timely contributions to
the Union’s Funds, since June 2005, including failing to make
any contributions to the Funds for various months, including no
payments to any of the Funds, since August 2007, has violated
Section 8(a)(1) and (5) of the Act.

5. The aforesaid unfair labor practices affect commerce
within the meaning of Section 2(6) and (7) of the Act.

THE REMEDY

Having found that Respondent has engaged in certain unfair
labor practices, I shall recommend that it cease and desist there-
from and to take certain affirmative action designed to effectu-
ate the policies of the Act.

In addition to recommending that Respondent make timely
contributions to the Union Funds, I shall also recommend that it
be ordered to remit all payments that it owes to the Funds, with
interest as provided in Merryweather Optical Co., 240 NLRB
1213 (1979), and to make employees whole for any expenses
they may have incurred as a result of Respondent’s failure to
make such payments, as set forth in Kraft Plumbing & Heating,
252 NLRB 891 (1980), enfd. mem. 661 F2d. 940 (9th Cir.
1981). All make-whole payments to employees shall be made
with interest as provided in New Horizons for the Retarded, 283
NLRB 1173 (1987).

In this connection, I note that for some of the months, for
which Respondent made no payments into the Funds, at least
some of Respondent’s employees were on strike.’® It is well
established that strikers, whether economic or unfair labor prac-
tice strikers, are not entitled to compensation for the period they
are on strike, and benefits paid to the Union Funds, are consid-

3¢ The record reflects that a strike commenced on February 20, 2008,
and was continuing at the time the trial closed on May 1, 2008.
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ered part of compensation. Thus, Respondent was not required
to make contributions to any of the Funds, for the time that
such employees were on strike. Titan Tire Co., 333 NLRB
1156, 1165 (2001); Towne Chevrolet, 230 NLRB 479 (1977);
Trading Port, Inc., 219 NLRB 298, 299 fn. 2 (1975); lllinois
Bell Telephone Co., 179 NLRB 681 (1969), enfd. 446 F.2d 815
(5th Cir. 1971); General Electric Co., 80 NLRB 510, 511-512
(1943).

Here, the record is silent as to how many of Respondent’s
employees were striking, and for how long, or whether or not
any of the employees were on a leave of absence during the
strike.’” T shall therefore leave to the compliance stage of this
proceeding to determine these issues, in accordance with the
above precedent. I shall also recommend that since this is the
third time that Respondent has been found to have violated the
Act, it has demonstrated a proclivity to violate the Act, and that
a broad order is appropriate. Planned Building Services, 347
NLRB 670, 670, 720 (2006); U.S. Service Industries, 324
NLRB 834, 838 (1997); Hickmont Foods, 242 NLRB 1357
(1979).

On these findings of fact and conclusions of law, and on the
entire record, I issue the following recommended™®

ORDER

The Respondent, Kingsbridge Heights Rehabilitation and
Care Center, Bronx, New York, its officers, agents, successors,
and assigns, shall

1. Cease and desist from

(a) Failing and refusing to make timely contributions to the
Greater New York Benefit Fund, the Greater New York Pen-
sion Fund, Greater New York Education Fund, the Greater New
York Job Security Fund, the Greater New York Child Care
Fund, and the Greater New York Workers Participation Fund
(collectively called the Funds), without notifying and bargain-
ing with the 1199 Service Employees International Union,
United Health Care Workers East (the Union).

(b) In any other manner interfering with, restraining, or co-
ercing employees in the rights guaranteed them by Section 7 of
the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Pay into the Union’s Funds on behalf of its unit employ-
ees, those contributions that it failed to make, as set forth in the
remedy section of this decision.

(b) Make whole any employees for any losses suffered by
reason of its unlawful failure to make payments to the Union’s
Funds, as set forth above, in the manner set forth in the remedy
section of this decision.

(c) Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause

37 If so, such employees would be entitled to contributions on their
behalf, as well as a make-whole remedy, since they were not on strike.
Titian Tire, supra.

3 If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed
waived for all purposes.

shown, provide at a reasonable place designated by the Board
or its agents, all payroll records, social security payment re-
cords, timecards, personnel records and reports, and all other
records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay
due under the terms of this Order.

(d) Within 14 days after service by the Region, post at its fa-
cility in Bronx, New York, copies of the attached notice
marked “Appendix.”* Copies of the notice, on forms provided
by the Regional Director for Region 29, after being signed by
the Respondent’s authorized representative, shall be posted by
the Respondent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to employees
are customarily posted. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not altered, defaced,
or covered by any other material. In the event that, during the
pendency of these proceedings, the Respondent has gone out of
business or closed the facility involved in these proceedings,
the Respondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former employ-
ees employed by the Respondent at any time since May 2005.

(e) Within 21 days after service by the Region, file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

Dated, Washington, D.C.  July 30, 2008

APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT fail and refuse to make timely contributions to
the Greater New York Benefit Fund, the Greater New York
Pension Fund, Greater New York Education Fund, the Greater
New York Job Security Fund, the Greater New York Child
Care Fund, and the Greater New York Workers Participation
Fund (collectively called the Funds), without notifying and
bargaining with the 1199 Service Employees International Un-
ion, United Health Care Workers East (the Union).

* If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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WE WILL NOT in any other manner, interfere with, restrain, or
coerce employees in the rights guaranteed them by Section 7 of
the Act.

WE WILL pay those contributions into the Union’s Funds of

our unit employees that we failed to make on the unit employ-
ees behalf.

WE wWILL make whole with interest the unit employees for any
losses suffered by reason of our failure to make timely pay-
ments to the Union’s Funds.

KINGSBRIDGE HEIGHTS REHABILITATION AND CARE
CENTER
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